the one with the longest tradition (and with several publicly listed companies). Even fewer Member States allow private operators to offer online casinos (e.g. Malta).
The European Court of Justice ('ECJ') already held 1994 in its Schindler decision 3 that the importation of promotional material for a lottery and tickets into one Member State with a view to the participation by residents of that Member State in a Lottery operated in another Member Sate relates to a service within the meaning of Article 49 the EC Treaty. Since 1994 the ECJ has confirmed several times that gambling services are, of course, economic activities within the scope of the EC Treaty, the gambling market is at present far away from forming a real internal market. There are highly fragmented regional and national markets and regional and national monopolies for games of chance or special forms of gambling (lotteries, gaming machines, sports betting etc.). In some Member States, the state itself is offering gambling products or has mandated a state-authorised (and mostly state-owned or state-controlled) operator to do so. While upholding its monopoly, these Member States are trying to bar foreign private operators (and sometimes even state-authorised operators) from other Member States access to the market.
Under Community law, this is quite problematic. Not only the freedoms to provide services and the freedom of establishment are restricted. This behaviour is also problematic with regard to the competition rules of the EC Treaty, especially when state operators are acting 'in concert' or as a hard-core cartel, and with regard to the regulation of state aids and state monopolies. The German Federal Court of Justice, in its Faber decision, 4 already held a few years ago that the cartelising of state operators in the Deutscher Lotto-und Toto-Block ('DLTB') was problematic. The German Cartel Authority (Bundeskartellamt) 5 recently pointed out that the remaining private competition had to be protected. According to the Cartel Authority, the Deutscher Lotto-und Toto-Block must not dictate conditions of the distribution of lottery materials.
